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IN THE SUPREME COURT OF THE STATE OF UTAH
THOMAS F. CRISMON,
Plaintiff--Appellant,

)

vs.
THE WESTERN COMPANY OF
NORTH AMERICA, a Delaware
corporation,
Defendant--Respondent.

)
)
)

BRIEF OF APPELLANT
STATEMENT OF ISSUES PRESENTED ON APPEAL
The issues in this case relate generally to the legal
significance of respondent's (Western's) letter of January 11,
1982 to appellant (Crismon) stating that Western "will enter into
a lease agreement" and also setting forth the agreed terms of
the lease.

The trial court decided the January 11, 1982 letter

was only a part of preliminary negotiations and determined that
the parties never entered into a binding lease.
1.

Is Western estopped to deny that its letter of

January 11, 1982 was a binding commitment to enter into a long-term
lease containing the terms stated, which commitment was accepted
and relied on by Crismon?
2.

Did Western's subsequent acknowledgment of the

-2agreement, final inspection and acceptance of the units, and/or
payment of rent for nine months confirm the lease?
STATEMENT OF FACTS
The following facts are generally in chronological
order and are divided into numbered paragraphs to make citation
more convenient:
1.

In December, 1981 Crismon owned five duplex lots

(4, 5, 6, 7 and 8) in Vernal, Utah. (R. 306).
2.

At that time, Crismon had completed approximately

90% of the construction of a duplex on each of lots 4 and 5.
He had previously installed concrete foundations on lots 6, 7,
and 8 but was performing no further construction thereon.
3.

(R. 3

Crismon had previously obtained a commitment for

permanent or "take out" financing on lots 6, 7 and 8 which financing was contingent on obtaining construction financing from
a separate lender and completion of construction.
4.

(R. 306).

In December, 1981, Joe Eppes, Western's Manager

of Housing, met Crismon in Vernal through a Vernal realtor, Tom
Clark, about Western buying and/or leasing all of Crismon1s
duplexes for use by Western's employees.

(R. 307"08).

Eppes

told Crismon that Western was in dire need of housing for its
employees.

(R. 308, 3^9)• Eppes was aware at the time that

-3housing was in short supply in Vernal and that he had to make
a deal quickly.
5.

(R. 387-88)0

At that first meeting Crismon told Eppes that Crismon

had installed foundations on lots 6, 7 and 8, but he would not
obtain construction financing or proceed with construction thereon
until he had obtained a buyer or a firm commitment for a long-term
lease.

(R. 309).
6.

Also at that meeting Crismon and Eppes discussed

the general terms of a long-term lease of the units and a possible
option to purchase by Western.
7.

(R. 308-10).

Following the first meeting, Eppes and Clark left

to look at other possible housing in Vernal for Western's employees
but returned later that same day to talk further with Crismon.
(R. 310).
8.

At the second meeting Crismon and Eppes discussed

in greater detail the terms of a proposed lease by Western of
all the duplex units and the anticipated construction and
financing schedule for lots 6, 7 and 8 if Western were to commit
to such a lease.
9.

(R. 311-12).

Before leaving the second meeting Eppes told Crismon

that under the terms they had discussed, Western would lease the
ten duplex units including the units expected to be constructed

-lion lots 6, 7, and 8 for five years at a monthly rental of $540
per unit with an annual 6% escalation.

Eppes also told Crismon

that Western would pay all rents and be fully responsible for
the lease.

Crismon again told Eppes he would not proceed on

lots 6, 7 and 8 unless he had a firm commitment from Western.
(R. 311-14).

Eppes said he would send Crismon a written con-

firmation from Western's headquarters in Texas.
10.

(R. 312).

Crismon told Eppes that when he received the con-

firmation from Western, Crismon would obtain financing and proceed
with further construction as discussed.

Crismon also said that

after he received the confirmation he would have a written lease
prepared as agreed but Eppes said that it would save time and
money if Western's attorneys prepared the lease.

(R. 312).

Eppes also told Crismon that he did not want to put leasing and
buying in the same transaction but he thought Western would purchase the units within six months after the lease was signed.
(R. 313).
11.

Eppes and Clark then left, and Eppes told Clark

that he was glad Western had made the deal with Crismon. (R. 375).
12.

After returning to Texas, Eppes sent Crismon a

letter dated January 11, 1982 acknowledging the lease and confirming the terms they had previously discussed in Vernal.
(R. 314; Exhibit 4-P).

-513.

Although at trial Eppes denied Crismonfs testimony

concerning the precondition of a commitment before Crismon would
obtain financing and continue construction on the remaining
duplexes, Eppes finally admitted after repeated questioning that
he sent the January 11 letter with the expectation that "he
[Crismon] would finish building those units."
14.

(R. 407).

After receiving the January 11, 1982 letter,

Crismon committed himself in February, 1982 for $100,000 for
construction financing and proceeded with the duplex units on
lots 6 and 8.

(R. 315). Although it was also expected that a

duplex would be built on lot 7, it was discovered in February
that there was a major power easement over lot 7 and that a duplex
could not be constructed as contemplated and therefore lot 7 was
removed from the agreement in February, 1982 by mutual consent.
(R. 316).
15.

By letter of February 18, 1982 Crismon told Eppes

that Crismon accepted the terms stated in Western's January 11
letter with the modification that there be a different lot substituted for lot 7 because of the power easement and a change
in one carport.

(R. 317; Exhibit P-6). At the same time,

Crismon telephoned Eppes in regard to the problem and Eppes agreed
to the change.

(R. 316). Although present at trial, Eppes did

-6not testify concerning this conversation and did not deny it.
At the beginning of trial the parties stipulated that "Crismon
. . . had to borrow $100,000 in February of 1982 for the construction of the duplexes thereon which were for a period of time
leased by Western."
16.

(R. 303).

As stated in the January 11, 1982 letter, Western

began paying rent for the completed units for the period beginning
January 15, 1982.

(See R. 147, list of rent payments below).

As units were finished Western paid the amount of rent stated
in the letter until October 15, 1982 even though all the units
were not occupied.

In August, 1982 only three units were occupied,

(Exhibit 14-P), in September only one.

(Exhibit 15~P).

List of rent payments from Answers to Interrogatories:
Date of Payment
1/28/82
2/15/82
3/16/82
4/26/82
4/26/82
6/22/82
6/22/82
8/30/82
9/14/82

Amount Paid

Apartment Paid For

$1,080.00
2,160.00
2,160.00
3,240.00
4,320.00
1,080.00*
4,320.00
4,320.00
4,320.00

2
4
4
6
8
8
8
8
8

*Credit balance applied to payment.
17.

By letter of March 22, 1982 Eppes sent Crismon

a written lease document which did not contain some of the items

-7discussed in December, 1981 and did not conform to Western's
letter of January 11, 1982.

(R. 318; Exhibits 10-P, 11-P).

Western's lease document contradicted the oral agreement and
letter in several particulars including the 6% annual rent escalation, enforcement against Western, and Western's responsibility
to be "fully liable for lease."

(R. 320). Western's lease does

reflect the elimination of lot 7.
18.

Because of Western's changes Crismon immediately

prepared a lease document which contained provisions consistent
with the December discussions and January 11 letter and sent a
cover letter and his lease document to Western on April 1, 1982.
(R. 318-19; Exhibit 12-P-).
19.

On April 25, 1982 because Crismon had not heard

from Eppes concerning his April 1 letter, Crismon telephoned
Eppes.

Crismon testified that he and Eppes discussed Crismon's

lease document and that Eppes said that Crismon's document accurately stated the agreement between Western and Crismon.
321-22).

(R.

Crismon and Eppes agreed that it was not necessary to

substitute another lot for lot 7 and that Western would lease
eight units rather than ten.
back for signature.
20.

Eppes said he would send the lease

(R. 322).

Also in the April 25 conversation Crismon asked

Eppes why the April rent was late.

Eppes apologized and then

-8sent the full rent for April and the May rent for all eight units
although the May rent was not then due.
21.

(R. 322).

In response to questions from his counsel, Eppes

testified at trial that he had received CrismonTs April 1 letter
and lease and that it took him "a few days to study it and go
through it."

(R. 398). Eppes admitted that he thereafter talked

to Crismon about the lease but said he told Crismon he really
had not had a chance to look at it.

(R. 398). Although Eppes

did not fix the time when he later examined Crismonfs lease, he
said that when he really got into the document he found the "key"
issues of "maintenance and management" to be unacceptable to Western.
(R. 398). Eppes concluded that he was sure that Western's objection
was communicated to Crismon but he could not recall how.
22.

(R. 399)•

In the latter part of May, 1982, Western made a

final inspection of the finished duplex units on lots 4, 5, 6
and 8 and accepted them.

(R. 323). Eppes did not deny the in-

spection and acceptance.

Western and Crismon agreed at that time

on a rental adjustment for June, 1982 because Western had previously paid the May rent for all eight units although some of
the units had not been finished when Western paid the rent as
a result of the April conversation between Crismon and Eppes.
(R. 323). Thereafter, Western paid the prescribed rent for

-9the eight units until October 15, 1982.

(R. 323; see R. 147,

list of rent payments).
23.

Following the May inspection Crismon heard no more

from Western about the lease document until the last week of
June, 1982 when Western again sent the same lease as it had in
March but listing eight units rather than ten.
24.
do so.

(R. 324).

Crismon tried to contact Eppes but was unable to

Eppes had terminated from Western at the end of June,

1982 and had gone to Europe.
25.

(R. 356).

Crismon thereafter contacted Paul Weide of Western

who sent Crismon a letter dated August 23, 1982 which stated
that "a lease agreement is in the process of being structured."
(R. 328; Exhibit 14-P).
26.

Crismon received from Weide a second letter dated

September 14, 1982 which states that Weide "must assume that Western
and Thomas Crismon were operating under an implicit 30-day rental
arrangement."

Weide?s letter then states that the "30-day rental

arrangement" is terminated as of October 15, 1982.

(R. 330;

Exhibit 15-P).
27.

At trial Eppes testified at length that Western

never entered into a binding lease because there was no agreement
between the parties on maintenance and management.

(R. 394).

In fact, however, the lease provisions prepared by Crismon

-10concerning maintenance and management are essentially the same
as those prepared by Western except to make CrismonTs provisions
consistent with the January 11, 1982 letter in regard to Western
being "fully liable for lease*"

Paragraph 5 of Western's lease

document in regard to Maintenance required Crismon to "maintain,
repair, alter and improve the Units" without limitation,
11-P).

(Exhibit

Crismonfs lease document limited such responsibility to

"ordinary wear and tear", and added the following sentence, "Lessee
shall be responsible for and pay for all damage to the Units caused
by the negligence of Lessee or its employees, agents and tenants•"
(Exhibit 12-P).

In regard to management in paragraph 8 Crismon

merely added the words "or any subtenants of Lessee" to make Western's
management provision properly applicable to subtenants.
Exhibits 11-P and 12-P).

(Cf.

The provisions prepared by Western in

substance eliminated Western's financial responsibility for damage
done by Western or its employees and subtenants.
28.

The trial court determined that Crismon rejected

Western's offer of lease in March and June, 1982 by refusing to
sign Western's lease document.

(R. 144, Minute entry decision).

The trial court also reasoned that if Crismon believed that
Western's lease document did not contain the right terms, then
Crismon should not have continued to accept the rent but should

-11have refused the rent and "then and there" brought an action
against Western to enforce the lease.

(R. 287-88).

SUMMARY OF ARGUMENT
Western's letter of January 11, 1982 committed Western
to a five year lease which was to contain various lease terms
including the requirement that "Western shall remain fully
liable for lease."

The letter was sent to Crismon to confirm

Western's prior oral commitment and to induce Crismon to obtain
financing and proceed with construction of the remaining duplexes.
That commitment together with CrismonTs performance which was
acknowledged by stipulation at the beginning of trial that Crismon
had to borrow $100,000 to construct the duplexes which were leased
by Western established the agreement.
deny the lease.

Western is estopped to

There was further evidence of the agreement.

In February, 1982, when Crismon learned of the easement problem
on lot 73 he contacted Eppes both by telephone and letter asking
for Western's approval to substitute a different lot and change
one of the carports which approval Eppes gave.
Thereafter, in March, Crismon refused to sign the lease
document prepared by Western dated March 22, 1982 because it was
not according to the January 11 letter and February conversation
between Eppes and Crismon.

Instead, on April 1, 1982 Crismon

-12prepared a lease which was consistent with Western's January
letter and February conversation and sent it to Western.
April 25,

On

1982 Crismon reviewed with Eppes the lease document

Crismon had prepared and Eppes said that Western would return
the lease for signature.
Contrary to Western's position that there was no lease,
Western paid the rent amounts provided in the January 11, 1982
letter for a period of nine months.

Moreover, Eppes was apologetic

in April, 1982, for Western's payment being late and at that time
Western paid both the rent for April and May, even though the
May rent was not then due.

Western also paid the May rent for

all eight units notwithstanding all the units were not then
finished and there was no lease document signed by both parties.
In May, 1982 Western inspected and accepted the units.
The trial court erred in concluding that Western's
lease document sent first in March and again June was an offer
to lease which Crismon rejected.

The trial court should have

determined that Western's lease document wrongly attempted to
change the terms stated in Western's January 11, 1982 commitment
letter.

The trial court also erred in concluding that the parties

only had a monthly rental arrangement.

The evidence indicates

a long-term lease, and there was no mention whatever of a month-

-13to-month tenancy until Western's letter of September 14, 1982
when Western sent the last rent payment.
ARGUMENT
I. WESTERN'S JANUARY 11, 1982 LETTER WAS
A BINDING COMMITMENT OP LEASE WHICH WAS ACCEPTED
AND RELIED ON BY CRISMON.
WesternTs January 11 letter recites the basic

elements

of the expected five year lease which Western states it "will
enter into."

The letter also states that WesternTs legal depart-

ment will "prepare a lease based on the general agreements."
The letter was sent to confirm the earlier oral commitment and
to induce Crismon to obtain financing and complete the units.
The parties stipulated that Crismon "had to borrow $100,000 in
February of 1982 for the construction of the duplexes thereon,
which were for a period of time leased by Western."

Crismon

then proceeded to complete the duplex units for Western.

Both

by telephone and letter of February 18, 1982 Crismon discussed
with Eppes the substitution of lot 7 with another lot and the
elimination of the roof over one of the carports to which changes
Eppes agreed.

Following those communications Crismon completed

the units in May, 1982.
From the above facts it is clear that in February, 1982
both parties believed they had a lease agreement.

At the very

-14least Western's January 11 letter was a promissory offer which
was accepted when Crismon obtained the construction financing
and proceeded with completion of the units as had been discussed.
This court held in Blackhurst v. Transamerlca Insurance Company,
et al., 4 UAR 6 (Utah 1985) that promissory estoppel may be
invoked to prevent repudiation of a promise when damage would
occur to a person who has relied

on the promise.

In Blackhurst,

the defendant insurance company claimed an earlier oral settlement
agreement on behalf of an incompetent was not enforceable because
no one had proper authority to agree on behalf of an incompetent
person.

This court affirmed the judgment that the defendant was

estopped to deny the agreement because the defendant knew of the
incompetency, the action requested by the defendant was begun,
and the defendant entered into the oral settlement agreement just
prior to the death of the incompetent person and always contemplated that the court approval would be obtained for appointment
of a guardian who could legally act for the incompetent person.
This court stated that:
The elements of equitable estoppel are:
"conduct by one party which leads another party,
in reliance thereon, to adopt a course of action
resulting in detriment or damage if the first
party is permitted to repudiate his conduct."
United American Life Insurance Co. v. Zions First
National Bank, Utah, 641 P.2d 158, lbl U982)
(footnote omitted).

-15By CrismonTs February 18 letter he accepted the terms
stated in Western's January 11 letter with the modification which
became necessary when the easement problem on lot 7 was discovered.
The substitution for lot 7 and the carport change were then
accepted and agreed upon in a concurrent February telephone conversation between Eppes and Crismon.

As a result of that

agreement, Crismon fully performed his obligations as stated in
the letters.
It is undisputed that the parties agreed to execute
a written lease to be in Western's words, "based on the general
agreements."

There is also no doubt that Crismon borrowed the

money and completed the units for lease by Western.

Western

is estopped to deny the lease.
II. WESTERN CONFIRMED THE LEASE BY VERBALLY
ACKNOWLEDGING CRISMONTS APRIL LEASE DOCUMENT,
INSPECTING AND ACCEPTING THE UNITS AND PAYING
THE RENT FOR NINE MONTHS.
Western did not respond in any way to Crismon's letter
and lease document of April 1, 1982 until April 25> 1982 when
Crismon telephoned Eppes because there had been no answer and
Crismon had not received the rent.

At that time Eppes acknowledged

he had received CrismonTs letter, apologized for the April rent
being late and on April 26, 1982 sent the rent for April and May,
even though the May rent was not due.

Western made a final

-16Inspectlon and accepted the units In May, 1982.

Western con-

tinued to pay the rent for the eight units until October 15, 1982.
Upon inquiry from Crismon in August, 1982, Paul Weide of Western
wrote Crismon that "a lease agreement is in the process of being
structured."
It seems clear that Western believed there was a lease.
Although Eppes testified that he told Crismon in April, 1982
that he had not had a chance to study CrismonTs lease document,
it is clear that Eppes did not then object.

Although Eppes later

testified that he was sure Western's objection concerning maintenance and management was communicated to Crismon, he could not
recall how it was.

Crismon testified that Eppes said he agreed

with CrismonTs position.

Western?s May inspection and acceptance

of the units and continued payment of the rent supports Crismonfs
positive testimony that Eppes agreed with Crismon rather than
EppesT uncertain conclusion that Western's objection as to the
alleged key issues of "maintenance and management" was communicated to Crismon.
Western's January 11 letter indicates the prior oral
understanding and states the terms to be included in the written
lease which was to be prepared thereafter by Western.
lease was to be "based on the general agreements."

The written

Although no

written lease was ever signed by both parties, Western's actions

-17confirm that Western believed there was a lease.
The fact that parties contemplate the subsequent execution of a formal document as evidence of their agreement does
not mean that they have not already bound themselves to an
enforceable contract.

Storts v. Martin K. Eby Construction Co.,

217 Kan. 34, 535 P.2d 908 (1975)*

In this case where Western

agreed in writing to enter into a five year lease under stated
terms and conditions, Western is not entitled to deny the agreement
on the ground that no formal lease was signed.

In Western Bank

v. Morrill, et al., 420 P.2d 119 (Ore. 1966), the Supreme Court
of Oregon affirmed the holding of a binding contract where there
was only an oral agreement to sign a written document to be prepared later.

The court stated that:

. . . If a written contract is intended merely
to serve the purpose of a memorial of a completed
contract already made, the failure to execute the
writing does not prevent the existing agreement
from binding the parties,. . ." 420 P.2d at 125.
Western's inspection and acceptance of the units in May and payment
of the full rent until October confirm that Western believed there
was an agreement even though a formal lease was not signed by
both parties.
The circumstances of this case are somewhat similar
to a case where this court applied the principle of "executory
accord" to enforce an oral contract even though there might have

-18been a subsequent failure to execute a written document.

In

Lawrence Construction Company, et al. v. Holmquist, et al.,
642 P.2d 382 (Utah 1982), this court affirmed an oral settlement
agreement between a subcontractor and the owner of a building.
The owner's attorney had sent a letter to the subcontractor which
letter referred to a "Settlement of Claims" and stated that the
parties "have agreed on a settlement."

The owner later refused

to honor the settlement and argued that the settlement agreement
was not effective because a detailed breakdown of labor and materials
which the owner claimed was a condition was not furnished by the
subcontractor.

This court rejected that reasoning and held that

the parties in Lawrence had entered into an "executory accord"
and stated as follows:
The stipulation and letter sent to National
Mechanical by their terms indicate they were merely
to memorialize a previous oral agreement made between
the parties. That the parties contemplated subsequent
execution of a written instrument as evidence of their
agreement did not prevent the oral agreement from binding
the parties.
Calumet Refining Co. v. Star Lubricating
Co., 64 Utah 3583 230 P. 1028 (1924). Storts v. Martin
K. Eby Construction Co., 217 Kan. 34, 535 P.2d 90b (1975);
East Central Oklahoma Elec. Coop, Inc. v. Oklahoma Gas
& Electric Co., Okl, 505 P.2d 1324 (1973); Western Bank
v. Morrill, 245 Or. 47, 420 P.2d 119 (1966). If a written
agreement is intended to memorialize an oral contract,
a subsequent failure to execute the written document
does not nullify the oral contract. Western Bank v.
Morrill, supra. 642 P.2d at 384.

-19In this case* Western denies that there was a lease
on the ground that Western's January letter and other actions
prior to March 22, 1982 were only a part of negotiations and
WesternTs subsequent lease documents were offers that Crismon
rejected.
In Nationwide Resources Corp. v. Massabni, et al., 658
P.2d 210 (Ariz. App. 1982) the Arizona Court of Appeals reversed
the trial court which had ruled in favor of a purchaser who was
attempting to deny a contract for the purchase of an A & W
restaurant.

The purchaser argued that its offer was rejected

because the seller's acceptance by mailgram was not signed by
the seller.

In addition, however, at about the same time as the

mailgram was sent, the seller's attorney sent an addendum to the
purchaser which appeared to add conditions as well as clarifying
scrivener's errors.

The purchaser argued that the addendum was

a rejection of the purchaser's offer and was a counteroffer.
The Arizona court rejected that argument and held that the addendum
was merely a request to modify an existing contract.

In the

present case the lease document prepared by Western and submitted
to Crismon was an attempt to modify an existing contract.
Western also takes the position that the parties could
not agree on certain purported critical terms of the lease

-2 0(maintenance and management) and so there was no meeting of the
minds.

That position becomes untenable when examined.

In its

January 11 letter Western states that:
Western has the right to lease or sublease
these units to its employees or anyone else it so
chooses, but Western shall remain fully liable for
lease.
The letter also states that "Lessor shall be responsible for basic
maintenance and management of said units."

An examination of

Western's document provisions indicates that contrary to the
requirements in Western's letter that Western was to "remain fully
liable" and that Crismon was only to have "basic" responsibility
for maintenance and management, Western's document eliminates
Western's liability and makes Crismon solely responsible even
though Western could lease or sublease to "anyone else it so chooses."
Crismon's provisions used Western's wording except to make Western
liable for its own negligence which result is consistent with
Western's letter.
In reaching the conclusion that there was only a monthto-month tenancy the trial court reasoned that Crismon had
rejected a lease, and apparently that Crismon waived the right
to claim a lease by continuing to accept the rents.
with counsel, the trial court stated that:

In an exchange

-21• . . one of the things that has been bothering
me in this particular case and I haven't had the
satisfactory answer to is the fact that once the lease
was sent — Mr. Crismon sent the lease back and at no
time did he refuse the acceptance of any rental
payments.

He continued. So, if he wasn't in accord with that
lease why didn't he say, "Look, this lease is
terminated. We don't have a lease because these are
not the terms'1? But he continued to accept the rental
payments.

. . . If the lease were not in accordance
with his terms, wouldn't he have rejected the payments
and said, "Look, this is not our agreement"? . . .
(R. 275-76).

. . . He [Crismon] accepted the rents when he
knew those weren't the terms; why didn't he then and
there say he wouldn't accept any rents and then bring
an action. But he continued to accept the rents
knowing there was a difference in the terms of the
lease.

. . . I think that if he would have then said:
"This lease is not in accordance with our agreement,
it is terminated; I'm going to bring an action for the
enforcement of this lease," I think it [the existence
of the lease] would have been an issue. But he didn't.
He continued to accept the payments. (R. 287-88).
It seems that the more persuasive conclusion to be drawn
solely from Western's payment of the rent and Crismon's acceptance

-22thereof is that there was a lease and not that there was not.
Certainly, Western's final inspection and acceptance of the units
in May and Western's payment of rent for units which were completed but not occupied indicates a lease.

Also, on April 25,

1982 Crismon testified that he received verbal assurance from
Eppes that'Crismon's lease accurately reflected the parties'
agreement.

In any case, the trial court believed that since

it had determined that there was no lease there must have been
only a month-to-month tenancy.

The trial court wrongly con-

cluded that Western's lease documents were offers of lease which
Crismon rejected.
CONCLUSION
Western's January 11 letter was at the very least an
offer to execute a five year lease pursuant to the terms stated
therein.

A binding lease existed when Western and Crismon agreed

in February on the terms stated in the January 11 letter and on
the substitution for lot 7 and the change in one carport.

The

parties' actions and commitments thereafter confirm the agreement.
Under the circumstances, by accepting the units and paying the
rent Western's lease documents sent in March and June were attempts
by Western to change the agreement to Western's advantage.

The

trial court wrongly concluded that by accepting the agreed rent
Crismon forfeited the position that there was a lease and that

-23by refusing to sign Western's document Crismon rejected the lease.
The trial court's decision should be reversed and judgment entered
that the lease is valid and enforceable by Crismon.
DATED this 5th day of August, 1985.
Respectfully submitted,
WATKINS & FABER

'MJbJ

By

Waited P. Paber,

CERTIFICATE OF MAILING
I hereby certify that I mailed four copies of the foregoing Brief to John R. Anderson, 185 North Vernal Avenue, #1,
Vernal, UT 84078, postage prepaid, this 5th day of August, 1985.
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ADDENDUM

1.

Findings of Fact and Conclusions of Law

2.

Judgment

3.

Western's January 11, 1982 letter

4.

Crismon's February 18, 1982 letter

5.

Western's March 22, 1982 lease

6.

Crismon's April 1, 1982 lease

7.

Western's August 23, 1982 letter

H.D1>C v
JOHN R. ANDERSON of
Beaslin, Nygaard, Coke & Vincent
Attorney for Defendant
185 North Vernal Avenue, Suite 1
Vernal, Utah 84078
Telephone: 789-1201
IN THE THIRD JUDICIAL DISTRICT COURT IN AND FOR THE
COUNTY OF SALT LAKE, STATE OF UTAH
THOMAS F. CRISMON,

:

Plaintiff,
vs.
THE WESTERN COMPANY OF NORTH
AMERICA, a Delaware
Corporation,
Defendant.

:
:

FINDINGS OF FACT AND
CONCLUSIONS OF LAW

:

Civil No

:

JUDGE JOHN A. ROKICH

C-82-9286

:

The above captioned matter having come on regularly for
trial on the 1st day of March, 1985, before the Honorable John A.
Rokich, sitting without a jury, the parties appearing in person
and by and through counsel, witnesses having been sworn and
examined, evidence having been adduced and argument having been
made and the Court being fully advised in the premises, now makes
and enters the following:
FINDINGS OF FACT
1.

Plaintiff had commenced construction of duplexes on Lots

4 and 5, which were ninety percent complete and foundations were
installed for units on Lots 6, 7 and 8, in November of 1981, the

lots were located in Vernal, Utah.
2.

In late December of 1981, the plaintiff and defendant

entered into negotiations for the occupancy of the units by
defendant as the units were completed.
3.

Defendant advised plaintiff by letter dated January 11,

1982, that the defendant would enter into a Lease Agreement for
five (5) of the duplexes and set forth the preliminary terms for
the intended lease.
4.

Defendant prepared a lease and senc the same to plaintiff

on March 22, 1982. Plaintiff rejected the lease; plaintiff
prepared a lease containing materially different terms and sent
the same to defendant in April 1982. defendart rejected plaintiff's
lease and defendant sent another lease signed by defendant to
plaintiff in June 1982.
5.

The plaintiff accepted an offer which was presented in

May and actually closed the sale of Lot 7 in June or July of 1982.
6.

Defendant by letter dated September 15,. 1982, notified

plaintiff that defendant was terminating the chen existing monthto-month rental agreement.
From the foregoing Findings of Fact che Court now makes and
enters the following:
CONCLUSIONS OF LAW
1.

That plaintiff and defendant had not entered into a

binding lease agreement.

2.

That defendant is entitled to a judgment no cause of

action and dismissal of the case against the plaintiff, together
with costs incurred.
DATED this

'^Q

day of March, 1985.
BY THE COURT:

ATTEST

-

H. DSXON H;NCLEY

.—

/!
, --...'•

I

;
,

/,

-r'
:

..N

,*
i
(:• U

( J o h n A. Rokich
^^JUrkrri
cr Court Judge

fi
'•:

<-

CERTIFICATE OF MAILING
I hereby certify that I mailed a true and correct copy of
the foregoing Findings of Fact and Conclusions of Law to Walter P
Faber, Jr., WATKINS & FABER, Attorneys for Plaintiff, 2102 East
3300 South, Salt Lake.City, Utah 84109, on this
March, 1985, postage prepaid.

/< &- day of

FILMED

rj«rt'--l/-?«?5ffl
Intl II»

4 N M *«xifi'

JOHN R. ANDERSON of
Beaslin, Nygaard, Coke oc Vincent
Attorney for Defendant
185 North Vernal Avenue, Suite 1
Vernal, Utah 84073
Telephone: 789-1201

BY

IN THE THIPD JUDICIAL DISTRICT COURT IN AND FOR THE
COUNTY OF SALT LAKE, STATE OF UTAH
THOMAS F. CRISMON,
Plaintiff,
vs.

J U D G M E N T
Civil No.

THE WESTERN COMPANY OF NORTH
AMERICA, a Delaware
Corporation,

C-82-9236

JUDGE JOHN A. ROKICH

Defendant,
The above captioned matter having come on regularly for
trial on the 1st day of March, 1985, before the Honorable John A.
Rokich, sitting without a jury, the parties appearing in person
and by and through counsel, witnesses having been sworn and
examined, evidence having been adduced and argument having been
made and the Court being fully advised in the premises and the
Court having heretofore made and entered its Findings of Fact
and Conclusions of Law; now, therefore, it is hereby:
ORDERED, ADJUDGED and DECREED that the defendant have
judgment against: the plaintiff of dismissal with prejudice and

no cause of action and defendant is awarded its costs.
DATED this

y(-,

day of March, 1985.
BY THE COURT:

ATTEST
H. DIXON rilNDLEY
~~ '

- —j •
/
. '
.,
John\A. Rokich
Dl&fcgict
Court Judge
n

.
•'

CERTIFICATE OF MAILING
I hereby certify that I mailed a true and correct copy of
the foregoing Judgment to Walter P. Faber, Jr., WATKINS & FABER,
Attorneys for Plaintiff, 2102 East 3300 South, Salt Lake City,
Utah 84109, on this

,'S

day of March, 1985, postage prepaid.

Paula Williams, Secretary
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H'P

Joe S. Eppes

Manager—Housing

January 1 1 , 1982

Tom Crissman
% High Country Realty
Tom Clark
266 W. 1st N.
Vernal, Utah
84078
Dear Tom:
Please let this letter serve as written notice that The Western Company
of North America will enter into a lease agreement on five (5) duplexes
more specifically identified as Lots ^, 5, 6, 7, 8, of the Knutson Minor
Subdivision and being more commonly known as;
Lot
Lot
Lot
Lot
Lot

4
5
6
7
3

-

902
880
860
828
808

N. 1500 East
N. 1500 East
N. 1500 East
N. 1500 East
N.1500 East

-

A
A
A
A
A

&B
&B
&B
&B
&B

Rent
Rent
Rent
Rent
Rent

beginning
beginning
beginning
beginning
beginning

1-15-82
1-15-82
2-15-82
3-15-32
3-30-82

The basic term of agreement is that Western shall enter into a five (5)
year lease payable $540 per unit per month with a 6% annual escalation
clause. Western v/ill mail one check a month for the total lease payment,
which shall be a total of $5,400 per month when all units are completed.
Western has the right to lease or sublease these units to its employees
or anyone else it so chooses, but Western shall remain fully liable for
lease.
Tennants shall be responsible for all utilites.
Lessor shall be responsible for basic maintenance and management of said
units.
I am having our Legal Department prepare a lease based on the general
agreements. It should be ready in approximately two weeks.
Please give me an up-to-date completion schedule for our employees to
move in.
I will forward checks on the actual number of units completed until they
are all completely built. At that time the payments will be put on the
computer for automatic monthly payments to you.

6100 Western Place
Phone 817-731-5100

•
•

PO Box 186 • Fort Worth, Texas 76101
TWX # 910-893-4057

JoeS Eppes
manager, property
817-731-5683

Thank you for your help,
future.

Looking forward to working with you in the
Respectfully,

V

Joe S. Eppes
Manager, Housing
JSE/ljk
cc: Larry Yarbrough
Bryce Thueson
John Mason
Bob Smith
Lenda Tedder
Richard North

6100 Western Place
Phone 817-731-5100

•
•

PO Box 186 • Fort Worth, Texas 76101
TWX # 910-893-4057

u«

$ntcxhallcw!l o4f/tpo/it
SdliZakzCil^iah

S4122

February 18,1982
The Western Company of North America
6100 Western Place
P.O. Box 186

F o r t Worth,Texas 76101
A t t n : J o e S. Eppes
Manager-Housing
Dear J o e :
Let this letter serve as written notice that
the terms of lease proposed in your letter
dated January 11, 1982 are acceptable with
the following modifications:
1.) Lot 7-823 North 1500 East-A&B: We will be
unable to supply this unit for you because we
have a conflict relating to an easement in
favor of the Department of Energy. However,
we will honor our verbal commitment and build
the same ur.it in another location v.ith thii
same terms.
2.) Lot 6-860 North 1500 East: We have made
modifications in the plans which will eliminate
the covered carport on both sides of this unit*
There will still be a pad for parking in the area
where the carport was to be located. There
are no changes in the unit which effect the
living area. Should this be unacceptable to
you, we will be happy to build an additional
unit in its place elsewhere.
3.) At the time that leases are agreed upon
and executed, first and last months rental
payments will be due and payable to lessor.

^(D.^oe 22031 -^d.

(SOJ)

53Q-25dO

Sa(!tS!abCUij.cl(tafc^;22
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4.) Rent escalations will become effective on
the first day of each lease year without notice
Please inform me as to your position regarding
the above changes so that we may proceed
toward a final agreement in this matter.

Respectfully,
Thomas F. Crismon
TFC/jll

/ /
VERNAL, UTAH
APARTMENT LEASE AGREEMENT
THIS AGREEMENT
individual,
WESTERN

is entered

hereinafter

COMPANY

hereinafter

OF

into between THOMAS CRISMON, an

referred

to

NORTH

AMERICA,

to

"Lessee".

referred

as

as
a

"Lessor",

Delaware
Lessor

and

THE

corporation,

and

Lessee

are

collectively referred to as the "Parties."
WHEREAS, Lessor is the owner of a certain apartment complex
located in Vernal, Utah and,
WHEREAS, Lessee is desirous of leasing a certain number of
Units within said apartment complex,
NOW
and

THEREFORE,

promises

in

herein

consideration
contained,

for

Lessor

the mutual
and

covenants

Lessee

Jo

hereby

to Lessee

and

Lessee

agree as follows:
1.

Premises.

hereby

leases

provided

Lessor

from

below,

hereby

Lessor,

ten

leases

in

consideration

(10) certain

Units, as

for

the

described

rents
in the

attached Exhibit "A".
-•

Term.

acceptance
shall

be

The initial term of the Lease shall begin upon

of

the

ready

respective

for

occupancy

Units

by

Lessee, but

no Later

shall continue for five (5) years

than May

all

Units

1, 1982, and

from the date of acceptance

of the final Unit, unless renewed by Lessee for an additional
term

as provided

below.

The Parties agree

that

Lessee

shall

have the option to renew this Lease for ten (10) additional one
(1) year periods for all or any number of the Units by giving
preliminary
months

written

prior

to

notice

the

to Lessor, not

expiration

of

eacn

later

term,

than

and

six

(6)

specifying

which Units are to be extended.
3*

Rent.

The Parties agree that during the initial five

(5) year term, base rent shall be payable monthly, in advance,
in the amount set forth in the attached Exhibit "B".
first

year of the

initial

term, which

is defined

After the

as one year

from

the date

escalate

of acceptance

of the final Unit, the Lessor

may

the base rent by the lesser of 61 per year or to the

fair market rental rate for comparable units.
During
forth

above,

any

extention

the parties

such rent amount

or

shall

shall not

renewal
agree

exceed

of

upon

the

the

term,

a rent

fair market

as

set

amount,

but

rental

rate

for comparable units.
*•

Deposit.

posited,
Lessor,

at
the

The Parties

the

time

first

and

of

acknowledge

execution

second

of

months*

that Lessee has de-

this

rent

Agreement,

for

with

all Units,

the

receipt of which is acknowledged by Lessor.
5.

Maintenance.

The Lessor shall maintain, repair, alter

and improve the Units as well as all common areas available
use

by

the

all

laws,

surrender

Lessee

and

its

ordinances

and

the

at

Units

sublessees.
rules

Lessee

affecting

termination

of

agrees

the
its

for

to obey

Units,

and

tenancy

in

to
like

condition as when taken, reasonable wear and tear excepted.
6

--

Utilities.

and

sewer

service,

for

heat,

air

hot

into

cold
and

furnish
water,

to

all

Units

mechanical

electric

current

water

facilities

for

ordinary

Lessee to pay all utilities.

Sublease.

entered

shall

and

conditioning

household use.
7.

Lessor

It is understood and agreed that Lessee has

this

Agreement

for

the

purpose

of

providing

housing to its employees and that Lessee will sublet the leased
Units

to its employees

tenancy.
times

However,

the Parties

the

to

have

described

right

herein

any subsequent
8.

Sublease

that
any

Lessee

or

all

them

shall
of

for

at all

the

Units

term.

Management.

including

applications

agree

from

to any third party during the initial term or

Units, Lessor agrees
Lessee,

and collect monthly rents

and

Recognizing

Lessee's

intent

to provide complete management
the
lease

preparation
documents

- 2 -

and
for

to

sublease

services to

acceptance
those

of

subtenants

designated
security

by

Lessee,

deposits,

Lessor

shall

manage

the

and

provide

acceptance
other

duties

sufficient

complex, administer

maintain order.

and

responsibility

of

and

property

competent

the rules

and

for

management.
personnel

regulations

to
and

Lessor shall retain, with respect to Lessee's

tenant employees, ail rights to enforce legal eviction remedies
provided
with

under

Lessor's

law

against

rules

and

such employees who

regulations

or

fail

normal

to comply

standards

of

conduct, provided, however, any such eviction of an employee of
Lessee shall not terminate this Agreement or Lessee's continued
rights of possession to any of the premises covered under this
Agreement, and Lessee shall be entitled
employee

with

another

of

its

to replace the evicted

employees

or

sublessees

in the

vacated space so long as this Agreement is in effect.
As

Property

Manager

property owner, Lessor

on

behalf

of

Lessee

and

as

shall inspect and maintain the premises

before, during and after

occupancy by each

sublessee.

Lessor

may collect and retain security deposits as allowed by law, so
long

as no

sublessee

shall

be

required

$250 without approval by Lessee.
available

at

law

against

any

to

deposit more

than

Lessor may pursue any remedy
sublessee

for

damages

to

the

premises.
9.

Insurance

and

Waiver

of

Subrogation.

The

Lessor

shall, during the initial term and all extensions, at his sole
expense, provide and keep in force, public liability insurance
protecting against all claims for damages to persons or property or for loss of life or of property occurring upon, in, or
about

the

leased

property

and

the

apartment

complex.

The

limits of such insurance shall be at least $500,000 in respect
to the injuries of any one person, $1,000,000 in respect to any
one

accident,

$100,000
releases,

in

occurrence,

respect

indemnifies

to

or

incidents

property

and

holds

damage.
harmless

of

negligence,

The
the

Lessor

and

hereby

Lessee, to

the

extent of the Lessor's
hazard

covered

by

insurance coverage, for any liability or

this

insurance,

regardless

of

the

cause

of

the damage or loss.
10

-

Casualty.

destroyed

or

during

the

Lessor

shall

Rents

damaged

term

and

case

by

repair

or

the

coming

due

on

period

all

of

the

elements

Agreement

such damage

rebuilding

tinue until

some

fire,

of this

otherwise

repair

In

as

or

Units
other

to become

shall

abate,

as

Units

and

casualty

possible.
during

shall

the

not

con-

the premises are again available for occupancy.

such event, the term of this Agreement

so

untenantable,

as expeditiously
untenantable

are

In

shall not be extended by

the period such untenantable Units were vacated.
11.
renewal

Month-to-Month
term,

renewal option
or

occupancy

of

the

exercise

the

in the time and manner provided, continuing

use

or

in

of

unit-by-unit

Tenancy.
the

any

of

event

the

At

the

Lessee

Units

basis, be considered

expiration

fails

shall,

to

on

an

individual,

a month-to-month

tenancy

and

will continue as such until such time as either party gives the
other party

thirty

(30) days written notice on the

month of termination of the month-to-month
12.
the

Quiet

Enjoyment.

performance

of all

The

the

the

tenancy.

Lessee, or

terms

1st of

its sublessees,

of this

lease, shall

upon

at

all

times during the lease term and during any extension or renewal
term
any

peaceably

and

disturbances

quietly

from

the

enjoy

the

Lessor

leased

or

from

property
any

without

other

person

claiming through the Lessor.
13.
deemed

Default
to

be

By

events

Lessee.
of

The

default

following
by

Lessee

events
under

shall
this

be

Lease

Agreement:
(1)

Lessee
Lessor,

shall
and

fail
such

to pay
failure

any
shall

installment
continue

of

for

rent
a

period

of thirty (30) days after written notice to Lessee.

(t/3T

- 4 -

to

(2)

Lessee shall fail to comply with any term or provision
of

this Lease other

not

cure

such

than payment of

failure

within

sixty

rent, and

shall

(60) days

after

written notice to Lessee.
Should an event of default by Lessee occur, Lessor may
enter

and

remedy
duty

take

possession

available
to

make

of

at law or

reasonable

the

premises,

in equity.

efforts

and

Lessor

to

relet

pursue

any

shall have the

the

premises

to

mitigate Lessor's damages.
14.

Default by Lessor.

If the Lessor shall breach any of

the obligations cr covenants required to be performed by Lessor
under this Lease Agreement, and fail to cure such breach within
thirty (30) days after written notice thereof, the Lessee may,
at

its option, cure

from

rent

terminate

such

subsequently
this

written notice

Lease

breach

and

deduct

becoming

due

hereunder,

upon

giving

at

least

to Lessor of its intention

the cost
or

fifteen

thereof

elect

to

(15) days

to do so, in which

event this Lease shall terminate, unless the Lessor shall have
meanwhile cured such default.
15.

Headings.

The

headings

used

herein

are

for

convenience only and do not limit or amplify the provisions of
this Agreement.
16.

Law.

The laws of the State of Utah shall govern the

interpretation and validity of this Lease.
17-

'Notices.

Written notices required by law or the terms

of this Agreement shall be sent to the parties at the following
addresses:
LESSOR:

LESSEE:

Thomas Crismon
P. 0. Box 22031
Salt Lake City, Utah 84122

Director
Real Estate and Facilities
Construction
The Western Company of
North America
P.O.

Box

136

Fort Worth, Texas

76101

flf?r

Executed this

day of

. 1982.

LESSOR:

LESSEE:

THOMAS CRISMON

THE WESTERN COMPANY OF NORTH
AMERICA

By:

&aFf*~3S
n r * Gaff
^ o v&f Direct or
R e a l m s t a t e^and F a c i l i t i e s
Construction

STATE OF TEXAS
COUNTY OF TARRANT

)
)
)

BEFORE
ME,
the
undersigned
authority,
on
this
day
personally appeared GARY J. GAFFORD, known to me to be the
person whose name is subscribed to the foregoing instrument,
and acknowledged to me that he executed the same for the
purposes and consideration therein expressed.
GIVEN UNDER MY
of yWflAfii, 1982.

HAND

AND

SEAL

OF

OFFICE,

this A&ncL

day

,»Wk ft OJL:

fwptary Public in andd for/)>
ie S t a t e of Texas
My Commission Expires:

STATE OF UTAH
COUNTY OF
BEFORE
ME,
the
undersigned
authority,
on
this
day
personally appeared THOMAS CRISMON, known to me to be the
person whose name is subscribed to the foregoing instrument,
and acknowledged to me that he executed the same for the
purposes and consideration therein expressed.
GIVEN
of

UNDER MY
, 1982.

HAND

AND

SEAL

OF

OFFICE,

this

day

Notary Public in and for the
State of Utah
My Commission Expires:

EXHIBIT "A"
DESCRIPTION OF THE UNITS

Five duplexes specifically identified as Lots 4, 5, 6,
7 and 8 of the Knutson Minor Subdivision, Vernal,
Uintah County, Utah, and being more commonly known as:
Lot 4

-

902 N. 1500 East - A § B

Lot 5

-

830 N. 1500 East - A 5 B

Lo;t 6

-

860 N. 1500 East - A § B

EXHIBIT "B"
RENT SCHEDULE

Each unit rents for $540.00 per month or $1,080.00 per
building.
902 N. 1500 East - A § B --- Rent beginning: 1/15/82
880 N. 1500 East - A § B --- Rent beginning: 2/15/82
860 N. 1500 East - A § B --- Rent beginning:

*

808 N. 1500 East - A § B --- Rent beginning:

*Exact dates to be indicated and initialed upon acceptance
of Units by Lessee.

EXHIBIT "C"
MAXIMUM RENT ESCALATION SCHEDULE

Base
Monthly
Increase
% and $

Monthly
Rent
Per Unit

Total
Rent Due
10 Units

First Year:
4/1/82 to
3/30/80

0*
$0

$540.00

$5,400.00

Second Year:
4/1/83 to
3/30/84

61
$32.00

$572.00

$5,720.00

Third Year:
4/1/84 to
5/30/86

61
$34.00

$606.00

$6,060.00

Fourth Year:
4/1/85 to
3/30/86

6%
$36.00

$642.00

$6,420.00

Fifth Year:
4/1/86 to
3/30/87

61
$37.00

$681.00

$6,810.00

Lease

Date

</
/

n
Mr. Tom Crismon
r. 0. Box 22021
Salt Lake City, UT

84122

April 1, 1982

Mr. Joe Eppes
The Western Company of
North America
P. 0. Box 186
Fort Worth, Texas 76101
Re:

Lease of 10 Duplex Units.

Dear Joe:
I received the proposed Lease Agreement from Texas
a few days ago. However, there were a number of provisions
which I felt were not in agreement with our discussions.
Accordingly, I have made a number of changes in regard to the
term, the annual increase in rent, maintenance, insurance
and costs of default among others. Enclosed is a copy of the
proposed lease incorporating the changes I have made for your
review.
As I understand it, the usual insurance provisions
require the person occupying the premises to maintain insurance
in regard to activities on the premises rather than having the
Lessor maintain liability insurance on the Lessee's activities.
Call me if you have any questions.
Very truly yours,
Tom Crismon
TC:bwt
Enclosure

VERNAL, UTAH
APARTMENT LEASE AGREEMENT

THIS AGREEMENT is entered into between THOMAS CRISMON,
an individual, hereinafter referred to as "Lessor", and THE
WESTERN COMPANY OF NORTH AMERICA, a Delaware corporation, hereinafter referred to as "Lessee".

Lessor and Lessee are collectively

referred to as the "Parties".
WHEREAS, Lessor is the owner and builder of certain
duplex units located in Vernal, Utah, and
WHEREAS, Lessee is desirous u(

leasing a certain number

of Units within said apartment complex.
NOW, THEREFORE, in consideration of the mutual covenants
and promises herein contained, Lessor and Lessee do hereby agree
as follows:
!•

Premises.

Lessor hereby leases to Lessee and Lessee

hereby leases from Lessor, in consideration for the rents provided
below, ten (10) certain Units, as described in the attached Exhibit
"A" .
2.

Term.

The initial term of the Lease shall begin upon

acceptance of the respective Units by Lessee, and eight (8) Units
shall be ready for occupancy no later than May 1, 1982, and the
remaining two (2) Units shall be ready for occupancy no later than
July 15, 1982, and shall continue for five (5) years from the date
of acceptance of the final Unit, unless renewed by Lessee for an
additional term as provided below.

The Parties agree that Lessee

shall have the option to renew this Lease tor ten (10) additional
one (1)' year periods for all or any number of the Units by giving
preliminary written notice to Lessor, not later than six (6) months
prior to tne expiration of each term, and specifying wnich Units
are to be extended.
3.

Rent.

The Parties agree that during the initial five

(5) year term, base rent shall be payable monthly, in advance, in

-2the amount set forth in the attached Exhibit "B".

After the first

year of the initial term, which is defined as one year from the
date of acceptance of the final Unit, the rent shall be increased
in the amount of 6% per year.
During any extension or renewal of the term, as set
forth above, the parties shall agree upon a rent amount, but such
rent amount shall not exceed the fair market rental rate for
comparable units,
4.

Deposit of Rent,

The Parties acknowledge that Lessee

has deposited or shall deposit, at the time of acceptance of the
particular units, with Lessor, the first and last months' rent for
each cf such Units.
5.

Maintenance.

The Lessor shall maintain, repair, alter

and improve the Units as well as all common areas available for
use by the Lessee and its sublessees as may be necessary due to
ordinary wear and tear.

Lessee shall be responsible for and pay

for all damage to the Units caused by the negligence of Lessee or
its employees, agents and tenants.

Lessee agrees to obey all laws,

ordinances and rules affecting the Units, and to surrender the Units
at termination of its tenancy in like condition as when taken,
j .oonable wear and teax excepted.
6#

Utilities.

Lessor shall furnish to all Units water

and sewer service, hot and cold water, mechanical facilities for
heat, air conditioning and electric current for ordinary household
use.

Lessee to pay all utilities.
7.

Sublease.

It is understood and agreed that Lessee has

entered into this Agreement for the purpose cf providing housing
to its employees and that Lessee will sublet the leased Units to its
employees and collect monthly rents from them for tenancy.

However,

the Parties agree that Lessee shall at ail times have the right to
sublease any or all of the Units described herein to any third party
during the initial term or any subsequent term.

-33.

Management.

Recognizing Lessee's intent to sublease

Units, Lessor agrees to provide complete management services to
Lessee, including the preparation and acceptance of applications
and lease documents for those subtenants designated by Lessee,
acceptance and responsibility for security deposits, and other duties
of property management.

Lessor shall provide sufficient and competent

personnel to manage the complex, administer the rules and regulations
and maintain order.

Lessor shall retain, with respect to Lessee's

tenant employees or any subtenants of Lessee, ail rights to enforce
legal eviction remedies provided under law against such employees or
subtenants who fail to comply with Lessor's rules and regulations
or normal standards of conduct, provided, however, any such eviction
of an employee or subtenant of

Lessee shall not terminate this Agreement

or Lessee's continued rights of possession to any of the premises
covered under this Agreement, and Lessee shall be entitled to replace
the evicted employee with another of its employees or sublessees in
the vacated space so long as this Agreement is in effect.
As Property Manager on behalf of Lessee and as property
owner, Lessor shall inspect and maintain the promises before, during
and after occupancy by each sublessee.

Lessor may collect and

retain security deposits as allowed by law, so long as no sublessee
shall be required to deposit more than $2 50 without approval by Lessee.
Lessor may ^ --n<=> any remedy avail-

-• it

1=

tw aaamst Lessee and any

sublessee for damages to the premises.
^'

Insurance and Waiver of Subrogation.

The Lessee shall,

during .the initial term and all extensions, at its sole expense,
provide and keep in force, public liability insurance protecting against
all claims for damages to persons or property or for loss of life or
of property occurring upon, in, or about the leased property.

The

limits of such insurance shall be at least $500,000 in respect to
the injuries of any one person, $1,000,000 in respect to any one
^s-jidcnt, occurrence, ^r incidents of ncgl gence, and $100,000 in

-4respect to property damage.

The Lej3see_ hereby releases, indemnifies

and holds harmless the Lessor, to the extent of the Lessee's insurance coverage, for any liability or hazard covered by this insurance,
regardless of the cause of the damage or loss.
10*

Casualty.

In case some or all of the Units are so

destroyed or damaged by fire, the elements or other casualty during
the term of this Agreement as to become untenantable, Lessor shall
repair such damage as expeditiously as possible.
coming due on untenantable Units during

Rents otherwise

the repair and

rebuilding

period shall abate, and shall not continue until the premises are
again available for occupancy.

In such event, the term of this

Agreement shall not be extended by the period such untenantable
Units were vacated.
11.

Month-to-Month Tenancy.

At the expiration of the

renewal term, or in the event Lessee fails to exercise the renewal
option in the time and manner provided, continuing use or occupancy
of any of the Units shall, on an individual, unit-by-unit basis, be
considered a month-to-mon.th tenancy and will continue as such until
such time as either party gives the other party thirty

(30) days

written notice on the 1st of the month of termination of the monthto-month tenancy.
12.

Quiet Enjoyment.

The Lessee, or its sublessees, upon

the performance of all the terms of this lease, shall at all times
during the l^ase term and during an" jxtension or renewal term
peaceably and quietly enjoy the leased property without any disturbances from the Lessor or from any other person claiming

through

the Lessor.
^•3-

Default by Lessee.

The following events shall be

deemed to be events of default by Lessee under this Lease Agreement:
(1)

Lessee shall fail to pay any installment of rent
to Lessor within fifteen

(J.5) days after its due

date.
(2)

Lessee shall fail to comply with any term or provision of this Lease other than payment of rent,

-5and shall not cure such failure within sixty
(60) days after written notice to Lessee.
Should an event of default by Lessee occur, Lessor may enter
and take possession of the premises, and pursue any remedy available
at law or in equity.

Lessor shall have the duty to make reasonable

efforts to relet the premises to mitigate Lessor's damages.
14.

Default by Lessor.

If the Lessor shall breach any of

the obligations or covenants required to be performed by Lessor under
this Lease Agreement, and fail to cure such breach within thirty (30)
days after written notice thereof, the Lessee may, at its option, cure
such breach and deduct the cost thereof from rent subsequently becoming
due hereunder.
15.

Costs of Default.

In case of default, the defaulting

party shall pay all costs of enforcement of this agreement or pursuing
any right granted herein, including but not limited to reasonable
attorney., fees.
16.

Headings.

The headings used herein are for convenience

only and do not limit or amplify the provisions of this Agreement.
17

•

Law.

The laws of the State of Utah shall govern the

interpretation and validity of this Lease.
^8*

Notices.

Written notices required by law or the terms of

this Agreement shall be sent to the parties at the following addresses:
LESSOR:
Thomas Crismon
P. 0. Box 22031
Salt Lake City, UT

34122

Executed this

LESSEE:
Director
Real Estate & Facilities Construction
The Western Co. of No. America
P. 0. Box 136
Fort Worth, TX 76101
day of

, 1982,

LESSOR:

LESSEE:

THOMAS CRISMON

THE WESTERN COMPANY OF NORTH AMERICA

By
Gary J. Gafford, Director
Real Estate & Facilities Construction

-6STATE OF TEXAS

)
) ss.
COUNTY OF TARRANT )
BEFORE ME, the undersigned authority, on this day personally appeared GARY J. GAFFORD, Known to me to be the person whose
name is subscribed to the foregoing instrument, and acknowledged to
me that he executed the same for the purposes and consideration
therein expressed.
GIVEN UNDER MY HAND AND SEAL OF OFFICE this
of

day

, 1982.

Notary Public
My Commission Expires:

Residing at:

STATE OF UTAH

)
) ss.
COUNTY OF SALT LAKE )
BEFORE ME, the undersigned authority, on this day personally appeared THOMAS CRISMON, known to me to be the person whose
name is subscribed to the foregoing instrument, and acknowledged to
me that he executed the same for the purposes and consideration
therein expressed.
GIVEN UNDER MY HAND AND SEAL OF OFFICE this
of

, 1982.

Notary Public
My Commission Expires:

Resicing at:

day

EXHIBIT "A"
DESCRIPTION OF THE UNITS

Five duplexes specifically identified as Lots 4, 5, 6,
7 and 8 of the Knutson Minor Subdivision, Vernal, Uintah County,
Utah, and being more commonly known as:
Lot 4 - 902 North 1500 East - A & B
Lot 5 - 880 North 1500 East - A & B
Lot 6 - 860 North 1500 East - A L B

Lot 8 - 803 North 1500 East - A & 3

* Two units on property described as follows:
Beginning at the West 1/4 Corner of Section 18, Township
4 South, Range 22 East, Salt Lake Base and Meridian;
thence South along the West line of said Section 142.50 feet
to the Northwest Corner of Lot 1 of Knutson Subdivision,
a recorded subdivision of said SW 1/4 Section 18; thence
N 89° 54' 37" E 193.00 feet to the Northeast Corner of
said Knutson Subdivision; thence North parallel to the
West Section Line of said Section 142.50 feet, more or
less, to the 1/4 Section Line; thence West 193.00 feet
to the point of beginning. Contains 0.631 Acres, more or
less.
Subject to a 3 3 feet wide Uintah County Road and Utility
Easement along the West Line of Lot.
Subject to an irrigation ditch right-of-way along North
side of lot.

EXHIBIT "B"
RENT SCHEDULE

Each unit rents for $540.00 per month or $1,080.00 per
building.
902 North 1500 East - A & B — - Rent beginning: 1/15/82
880 North 1500 East - A & B

Rent beginning: 2/15/82

860 North 1500 East - A & B

Rent beginning:

(SEE EXHIBIT "A")

- A & B

Rent beginning:

808 North 1500 East - A & B

Rent beginning:

* Exact dates to be indicated and initialed upon acceptance of Units
by Lessee.

EXHIBIT "C"
MAXIMUM RENT ESCALATION SCHEDULE

Base
Monthly
Increase
% and $

Monthly
Rent
Per Unat

Total
Rent Due
10 Unit

0%
$0

$540.00

$5,400.00

Second Year:
4/1/83 to
3/30/84

6%
$32.00

$572 .00

$5,720.00

Third Year:
4/1/84 to
3/30/85

6%
$34.00

SGOb.OO

$6,060.00

Fourth Year:
4/1/85 to
3/30/86

6%
$36.00

$042.00

$6,420.00

Fifth Year;
4/1/86 to
3/30/87

6%
$37.00

$681.00

$6,810.00

Lease Date
First Year:
4/1/82 to
3/30/83

'7-r*

August 23, 1982

nager, Real Property Transactions
r-731-5683

Mr. Tom Crismon
P. 0. Box 22031
Salt Lake City, Utah

84122

RE: Duplex Rentals
Vernal, Utah
Dear Mr. Crismon:
Mr. Eppes is presently in England and will not return until
approximately August 30.
In the interum, I have ascertained the following:
1. A lease agreement is in the process of being structured
but to date it has not been executed. You acknowledge
that certain matters have yet to be resolved.
2. I called Vernal and ascertained that only three
units are presently occupied by Western; not eight
as you indicated.
I will discuss the matter with Mr. Eppes the week of August
30. In the interum by copy of this letter, I am authorizing
Western's rental group to release a check in the amount of
$4,320 for the period of August 15 through September 14.
I regret the delay but without an executed lease agreement,
recurring payments cannot be processed.
Sincerely yours,

Paul E. Weide
Mgr., Real Property Transactions
PEW/ljk
cc: Cary Verchow
Joe Eppes
Tony Nims
Jo Ann Gage

